TH'S OPINION WAS NOT WRI TTEN FOR PUBL| CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not binding
precedent of the Board.
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Appl i cati on No. 08/370, 170*

ON BRI EF

Bef ore MElI STER, STAAB, and CRAWFORD, Adm ni strative Patent
Judges.

MEI STER, Adm ni strative Patent Judge.

DECI S| ON ON APPEAL

Earl S. Moore and Lovell B. Reed (the appellants) appea

fromthe final rejection of clainms 35, 37-39 and 41-53. dains

! Application for patent filed January 9, 1995.
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28-34 and 54-61 stands allowed.? Caim40, the only other
claimremaining in the application, has been indicated as being
al | onabl e subject to the requirenent that it be rewitten to
include all the subject matter of the clains fromwhich it
depends.

We REVERSE

The appel l ants' invention pertains to a w ndow frane
conprising a plurality of franme nenbers joined together at the
corners. O special inportance is the provision glazing | egs
that slope inwardly at an acute angle and have substantially
flat, planar glazing surfaces separated by a pocket for
recei ving a continuous bead of beddi ng conpound. | ndependent
claim35 is further illustrative of the appeal ed subject nmatter
and a copy thereof nmay be found in APPENDI X A of the brief.

The references relied on by the exam ner are:

2 Cains 35 37, 39, 46, 47, 54 and 59 have been anended
subsequent to final rejection in an anmendnent filed Cctober 3,
1996 (Paper No. 8) and claim59 has been a second tine
subsequent to final rejection in an anmendnent filed Novenber
1, 1996 (Paper No. 10). Although the exam ner has stated in
the advisory actions mailed on Cctober 22, 1996 (Paper No. 9)
and Novenber 11, 1996 (Paper No. 12) that these anendnents
woul d be entered, we observe that no clerical entry thereof
has in fact been nade.
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Bancr of t 2,852, 113 Sep. 16, 1958
Redman 4,376, 359 Mar. 15, 1983
Kl oke 4,621,472 Nov. 11, 1986
Dur ham Jr. 4,949, 506 Aug. 21, 1990

The clains on appeal stand rejected in the follow ng
manner : 3

(1) dainms 35-43 and 45-49 under 35 U. S.C. 8§ 102(b) as
being clearly anticipated by Redman;

(2) Cainms 35-49 and 53 under 35 U. S.C. § 103 as being
unpat ent abl e over Bancroft in view of Redman;

(3) Gaimb50 under 35 U S.C. §8 103 as being unpatentable
over Bancroft in view of Redman and Kl oke; and

(4) dainms 51 and 52 under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Bancroft in view of Redman and Dur ham

Initially, we note that an anticipation rejection cannot
be predicated on an anbi guous reference. 1In re Turlay, 304
F.2d 893, 899, 134 USPQ 355, 360 (CCPA 1962). Moreover, “A

rej ection based on section 103 nust rest on a factual basis,

% The advisory actions (see footnote 2) indicate that the
final rejection of clains 46-49 and 59 under 35 U S.C. 112,
second par agraph, has been overcone by the amendnents filed
subsequent to final rejection.
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and these facts nust be interpreted w thout hindsight
reconstruction of the invention fromthe prior art. . . . [The
exam ner] may not . . . resort to speculation, unfounded
assunptions or hindsight reconstruction to supply deficiencies
in. . . [the] . . . factual basis.” In re Warner, 379 F.2d
1011, 1017, 154 USPQ 173, 178 (CCPA 1967), cert. denied, 389

U S. 1057 (1968).

Each of the above-noted rejections is bottonmed on the
exam ner's view that Redman teaches a glazing |leg 42 having a
pair of substantially flat, planar glazing surfaces that extend
substantial ly perpendicular to the planar surface of the frame
nmenbers. I n support of this position the exam ner attached to
the answer a greatly enlarged view of Fig. 4 of Redman as
EXH BIT A and | abel ed the surfaces believed to be flat and
pl anar as 9A and 9B (in red ink).

In our view, the examner's position is based on
speculation. It is of course true that (1) a clained invention
may be antici pated or rendered obvious by a drawing in a
ref erence, whether the draw ng di scl osure be accidental or

intentional, and (2) a drawing is available as a reference for
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all that it teaches a person of ordinary skill in the art.

See, e.g., In re Meng, 492 F.2d 843, 847, 181 USPQ 94, 97 (CCPA
1974). Here, however, we do not believe that Fig. 4 of Redman
either teaches or fairly suggests flat, planar surfaces.

Pat ent drawi ngs are not working drawi ngs and the exam ner's
position is predicated on a greatly enlarged section of a snal
drawi ng that was obviously never intended to show the precise
detail of the surfaces on the end

portion the Redman's nenber 42 that the exam ner has desi gnated
as 9B.* See In re Wlson, 312 F.2d 449, 454, 136 USPQ 188, 192
(CCPA 1963). Mbreover, view ng the exam ner's enl argenent of
Redman's Fig. 4, we observe that, while the surface 9A appears
to be depicted as flat and planar with reasonable clarity,
surface 9B does not. In fact, the surface 9B appears to be

nore rounded than flat and pl anar.

4 The view that Rednman never intended to show precise
detail of the surfaces on the end portion the nmenber 42 is
apparent fromthe examner's exhibit by a conparison of the
end portion 9B on the left side with the "mrror imge" end
portion on the right side. That is, end portion on the right
side appears to be significantly nore flat and planar than the
end portion 9B (which appears to be significantly rounded).
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Wth respect to Rejections (2) through (4), we have
carefully reviewed the teachi ngs of Bancroft, Kl oke and Dur ham
but find nothing therein which would overcone the deficiencies

of Rednman that we have noted above.
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The examner's rejections are all reversed.

REVERSED

MURRI EL E. CRAWFCORD
Adm ni strative Patent Judge
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